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of what can be achieved in political life at Westminster by a man born 
into the middle classes — Morley's father was a doctor at Blackburn, 
Lancashire — who has first-class ability and knows how to market it. 
They are helpful to the study of English politics from 1867 to the 
beginning of the war in 1914, and in particular of the influence that 
Queen Victoria exercised in politics; and they are evidence of the 
kind of Liberalism that working-class constituencies like Newcastle 
were willing to accept in the period from the end of Whig control of 
the Liberal party in the middle of the eighties until the incoming of 
the Labor party into the House of Commons in 1906. Every student 
of English politics in the years from 1867 to 1914 must read the 
Morley Recollections for the insight they afford into the policies of 
the Liberal party in this half -century. They are not, however, likely 
to be read and re-read, as is the case with some English biographies 
and autobiographies, for other than their literary and political interest. 

Edward Porritt. 
Hartford, Connecticut. 

Lemuel Shaw: Chief Justice of the Supreme Judicial Court 
of Massachusetts, 1830-1860. By Frederick Hathaway Chase. 
Boston, Houghton Mifflin Company, 1918. — vi, 330 pp. 

The career of Chief Justice Shaw of Massachusetts does not lend 
itself readily to an important biography, although it was an important 
career. His great and enduring work was done in the quiet of the 
library and is permanently recorded in the sheep-bound volumes of 
official reports. His service in the legislature and in the Massachu- 
setts constitutional convention of 1820 was marked by sanity, but it 
does not stand apart from the labors of his colleagues. His public 
addresses were few, and on the whole rather tedious. His biographer 
is duly, perhaps unduly, aware of the handicaps under which he 
labors. " After all," he tells us, " the life of a practicing lawyer 
furnishes but little of permanent interest for the records of time." 
And later he adds that " the work of a biographer of a judge is 
largely completed when he has traced his life from the cradle to the 
bench." For this apologia pro vita sua, Mr. Chase can find consider- 
able warrant in Shaw's comparatively quiet life. Nevertheless he has 
given us an interesting and creditable biography of one of the great- 
est men to figure in a significant manner in the annals of the Amer- 
ican bench. 
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It was characteristic of Shaw that he did thoroughly whatever he 
had to do. He resembles Marshall in his painstaking elaboration of 
the reasons which support his judgments. And with Shaw one feels 
that he saw and weighed all sides of the problem before he reached 
his solution. His was pre-eminently the judicial mind — which is 
only to say that it had the acumen and the self-control which, when 
possessed, should be brought to bear by everyone on any question 
worth thinking about. Shaw tested his conclusions by imagining 
their application to the various situations upon which they might con- 
ceivably be brought to bear. His opinions are not brilliant. They 
disclose no propensity for erudition. But they are guided by an en- 
lightened common sense, that judicial common sense which Mr. Jus- 
tice Riddell of the Supreme Court of Ontario in a recent article in 
the Yale Law Journal calls " not the old metaphysical common 
sense," but that which " consists in the application of the rules of jus- 
tice and honesty to the things of this work-a-day world, so full of 
anomalies and of fallible, imperfect, human beings." 

It is with good reason that both Thayer and Hall in their case- 
books on constitutional law introduce students to the study of the 
police power by putting before them Shaw's opinion in Common- 
wealth v. Alger. For in this opinion are the foundation-stones on 
which all wise interpretations of the due-process clause must rest. 
Things not wrong in themselves, Shaw says, may be declared offenses 
"because they have injurious consequences." The legislative declara- 
tion has the advantage, not possessed by the common law, of provid- 
ing a " definite, known and authoritative rule which all can under- 
stand and obey." The law before him was held constitutional be- 
cause of its public advantages, notwithstanding the fact that " it may 
in some instances seem to trench somewhat largely on the profitable 
use of individual property." These public advantages and the cost 
to private interests in securing them were fully weighed and balanced. 

Shaw's approach to common-law questions was similar. We have 
at last got away from the ill-effects of his decision in Farwell v. Bos- 
ton and Worcester Railroad Corpcration, which fastened the fellow- 
servant rule upon us for two generations. But we shall never wish 
to abandon the canons which guided him in reaching that decision: 

In considering the rights and obligations arising out of particular re- 
lations, it is competent for the courts of justice to regard considera- 
tions of policy and general convenience, and to draw from them such 
rules as will, in their practical application, best promote the safety 
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and security of all parties concerned. This is, in truth, the basis on 
which implied promises are raised, being duties legally inferred from 
a consideration of what is best adapted to promote the benefit of all 
persons concerned, under given circumstances. 

Since Shaw's opinions constitute his great service to his own and 
later generations, it is to be regretted that his biographer has devoted 
comparatively little of his space to them. Yet, to the lay reader, it 
must be confessed, they are often rather ponderous, and to those who 
can best appreciate them there is little danger of their becoming un- 
familiar. Mr. Chase quotes enough to carry conviction that Shaw 
deserves the high place he holds among judges. He gives in more 
detail the story of cases that aroused intense public interest. The 
famous Webster murder trial receives a chapter, and there is an 
ample account of some important church controversies in which those 
who deserted the faith of their fathers clung successfully to the 
places of worship which that faith had long possessed. Shaw's de- 
cisions in favor of the Unitarians provoked the inclement Dana to 
abuse in the privacy of his diary. But no diary could contain his 
wrath when Shaw enforced the fugitive slave law, as the Constitu- 
tion plainly bound him to do. " A man of no courage or pride," he 
called him. Earlier, of course, the abolitionists had heaped un- 
stinted praise upon Shaw when he held that a slave brought to Massa- 
chusetts by the voluntary act of his master was entitled to be set 
free. The storms of public or private passion did not guide the 
course of Shaw's decisions. And it is a tribute to his wisdom that 
those who at times criticized him most vehemently joined later in 
paying homage to his memory. 

Retrospection about a judge is interesting and valuable. It helps 
to make clear how much our law owes to the judgment and the out- 
look of the individuals who wield judicial power. But it would be 
more valuable still to write the lives of all who are likely to be con- 
sidered for judgeships. If Professor Burgess is justified when he 
says that he does not " hesitate to call the governmental system of 
the United States the aristocracy of the robe," we cannot know too 
much about the men on whom it is proposed to place the robe. It 
would be well for the law in these days of its transition if there were 
more judges who had the capacity of Lemuel Shaw to examine pa- 
tiently and thoughtfully what rule " is best adapted to promote the 
benefit of all persons concerned." 

Thomas Reed Powell. 



